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Round Two of  the Fire Prevention Zone Court Challenge  
The Red Brennan Group Presses its Case Against the Illegal Expansion of  Fire Prevention 

Zone Five (FP-5) 
Wednesday, January 16 Update 

“No local government may impose, extend, or increase any special tax unless and until that tax is 
submitted to the electorate and approved by a two-thirds vote.” California Constitution Article XII C (d) 

Despite this clear language, The Red Brennan Group was in court on Wednesday, January 16th contesting the 
implementation of  a special tax associated with the expansion of  Fire Prevention Zone Five. The tax, levied 
without any vote of  the electorate, was imposed primarily on unincorporated residents of  the county by the 
San Bernardino County Board of  Supervisors. 

The Red Brennan Group is a non-profit organization dedicated to “big-hearted communities and small 
governments.” The organization has partnered with the Lucerne Valley Economic Development Association, 
the Johnson Valley Improvement Association, the Homestead Valley Community Council, along with county 
residents, to challenge the expansion of  Fire Prevention Zone Five (FP-5). Wednesday’s court hearing was the 
first time the legal merits of  the coalition’s case were argued in open court.  

In June 2018, County Fire Chief  Mark Hartwig, who recently announced his departure to head Santa Barbara 
County’s fire department, provided a regularly scheduled budget brief  to the county Board of  Supervisors. 
The key item of  discussion was an anticipated $29M shortfall in County Fire’s budget for the next fiscal year. 
Claiming structural issues associated with the department’s funding stream, Chief  Hartwig proposed shoring 
up the red ink by expanding Fire Prevention Zone Five (FP-5) to include the entire unincorporated area of  
the county. Because FP-5 came with a special tax on property owners, expanding the zone would add an 
additional $27M directly to County Fire’s coffers. These funds would be in addition to County Fire’s slice of  
the regular property tax pie. Historically, budget shortfalls for County Fire were plugged by the Board of  
Supervisors tapping into the county general fund, along with County Fire drawing from its budget reserve. 
Chief  Hartwig’s proposal, in addition to staving off  County Fire’s budget woes over the short term, would 
also result in a net increase in funds available to the county general fund. The Board of  Supervisors voted 3-2 
to pursue the FP-5 expansion project. 

(See “The History” below (Page 3) for more information on FP-5.) 

During August and September, Chief  Hartwig and his uniformed staff  from County Fire completed an 
extensive marketing campaign to convince county residents the expansion was necessary. The heart of  
County Fire’s message was that an additional tax was required to maintain current levels of  service. If  County 
Fire was unable to obtain the needed funding, Hartwig explained, services in the affected areas would have to 
be curtailed. 

In mid-October, the Board of  Supervisors held a meeting to vote on the final FP-5 resolution. Despite the 
Fire Chief ’s dire message, not a single citizen in the standing room only crowd endorsed the proposal. During 
four hours of  testimony, not a voice was heard in support of  the expansion and the associated tax. 
Unconvinced by the clear message from the citizenry, supervisors split along their original (essentially rural/
city) 3-2 fault line and the resolution was passed. This despite the fact that much of  the rural area of  the 
county is the responsibility the California Department of  Forestry (CalFire), the state fire-fighting agency. In 
general, CalFire is responsible for fire suppression on undeveloped land while the county provides fire-
fighting services for parcels of  land with structures. 

Wednesday’s hearing was heard by Judge Donald Alvarez in San Bernardino Superior Court. Judge Alvarez 
reviewed the basic structure of  the case and allowed each party to present oral arguments. Mr. Shannon 
Gallagher, lead counsel for The Red Brennan Group, laid out supporting information for the coalition’s three 
basic arguments. He claimed the FP-5 expansion should be halted first because it violated the California 
Constitution’s requirement for a two-thirds vote of  the electorate. Second, the “protest process” used by the 
county violated equal protection rights under the U.S. Constitution. Finally, the county’s decision to waive an 
environmental study was a violation of  the California Environmental Quality Act. 
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The county was represented by Ms. Pamela Graham, an attorney from the high-power California firm of  
Colantuono, Highsmith and Whatley located in Pasadena. The county’s argument contained a variety of  
claims. The key portions of  their argument were based on a clause in California’s constitution that, to 
paraphrase, requires a plaintiff  to “pay first, litigate later.” This provision essentially requires a plaintiff  to 
have paid a tax in full and then sue for a refund. 

 In addition, the county acknowledged the FP-5 special tax was being imposed without a two-thirds vote of  
the electorate. The county claimed, however, that a two-thirds vote was not required. This assertion was based 
on a 4th District Court of  Appeals case handed down in 2012. In the case of  Citizens Assn. of  Sunset Beach v. 
Orange County Local Agency Formation Commission, the appeals court decreed it was valid for an “island 
annexation” to include the imposition of  taxes without a two-thirds vote from the electorate from the area 
being incorporated. 

Counter arguments by each legal team ensued. Mr. Gallagher pointed out that the material facts of  the FP-5 
case differed substantially from the Sunset Beach decision. By analogy, in Sunset Beach the large city of  
Huntington Beach annexed a comparatively small area surrounded by the city. This was a “whale swallowing a 
guppy.” Conversely, the county’s FP-5 resolution proposed that a “guppy swallow a whale.” Helendale’s 
original fire zone covered an area of  5.6 square miles and was approved by 1,022 voters. This small area was 
being leveraged by the county to gobble up 19,278 square miles (or 94%) of  the county land mass and cover 
one million of  its citizens.  

With respect to the county’s contention that a judge is obligated by the Constitution to decide in favor of  
“pay first, litigate later,” Mr. Sean Wade of  The Red Brennan Group argued that because the FP-5 tax was 
invalid in the manner it was imposed, the “pay first” clause of  the Constitution should not apply.  

Judge Alvarez, after hearing each side’s arguments and asking clarifying questions, kept his cards close to the 
vest. Without indicating a preference for either side the judge indicated he would provide a written ruling on 
the matter. He committed to finishing his opinion prior to the 5th of  February, the date the court will 
consider the county’s request to drop the lawsuit entirely. 

---- 

The Red Brennan Group, and its coalition of  partners is committed to challenging this unconstitutional land 
and tax grab by San Bernardino County. If  you would like more information about this topic, please email 
Tom Murphy at tmurphy@redbrennan.org. Additional information is available at www.youturnradio.com 
episodes 19 through 24 and episode 34. Or listen to youTurn Radio Thursday afternoon at 3:00 PM on AM 
frequency 1050 or 102.3 and 106.5 FM. 
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The History 

In 2006, 1,022 voters in the small desert community of  Helendale, CA voted to approve a special tax. 
Improvement Zone Five, covering 5.6 square miles, was established to provide full-time fire service to this 
community of  5,000. In 2008, via the San Bernardino Local Agency Formation Commission (LAFCO), 
fire services across the county were reorganized and the expanded agency named the San Bernardino 
County Fire Protection District. Helendale’s improvement zone was renamed Fire Prevention Zone Five 
(FP-5) and included in the new district as part of  the reorganization.  

Eight years later the City of  San Bernardino, working hand in glove with LAFCO, off-loaded its fire 
services to San Bernardino County. This was in 2016 with the city mired in its fourth year of  bankruptcy. 
Shifting over $30 million per year in fire services to the County was likely a significant factor in allowing the 
city to exit bankruptcy a year later. Curiously, LAFCO completed this annexation by drawing a second set of  
boundaries for FP-5. The two geographically distinct areas included the original area surrounding Helendale, 
and a separate geographic area covering the City of  San Bernardino. Beleaguered city residents were dismayed 
to find they were now paying an additional special tax of  $148 per year for fire services. 

In 2016 LAFCO, using FP-5 as its preferred service zone, also accommodated the City of  Needles and the 
29 Palms Water District by shifting fire services to the county. This added an additional $4.3 million to 
County Fire’s budget requirements. The City of  Upland followed in 2017, opting to cede local control of  fire 
services to the county and adding another $10 million to County Fire’s tab. Effectively, 1,022 affirmative votes 
in Helendale were leveraged by LAFCO and cash strapped communities to add roughly $44 million to 
County Fire’s budget requirements – and impose the FP-5 special tax on the homes and property of  over 325,000 
county residents.  

A small group of  county residents had had enough. San Antonito Heights, an unincorporated community 
with a population of  just over 3,300 brought a legal challenge to the Upland annexation. This challenge is 
currently working through the courts.  

In June of  2018, upon recommendation by County Fire Chief  Mark Hartwig, the San Bernardino 
County Board of  Supervisors approved a resolution to expand FP-5 to cover the entire 
unincorporated area of  the county. The Fire Chief ’s recommendation was offered as a solution to cover 
County Fire’s ever increasing budget requirements which accelerated sharply in response to the annexation 
driven growth over the last four years. During the June presentation, Chief  Hartwig identified a $29 million 
dollar shortfall for the fiscal year and projected continued deficits. The presentation offered no solutions for 
these deficits. Even with the additional funding created by expanding FP-5 over the entire unincorporated 
area, County Fire still predicted a $2.5 million shortage in the next year’s budget. A service zone originally 
created to cover 5.6 square miles would swallow the 19,278 square miles of  unincorporated county area. 

As part of  the June meeting, the supervisors also approved a “protest process” to “gauge public reaction” to the 
FP-5 expansion effort. Affected landowners were granted 30 days, a public hearing, and the opportunity to 
submit a “no” vote via a protest form. The form was not included in the materials mailed to the affected 
landowners. Based on the detailed requirements and structure of  the protest process, opponents describe this 
effort to “gauge public opinion” with a variety of  derogatory terms. The most common being “sham” and 
“charade.” 

In early August San Bernardino County Fire began a series of  Community Meetings to explain to affected 
residents the FP-5 expansion effort. This was quickly followed by the mass mailing of  the required 
notification letter in mid-September. Based on the insufficient information provided by the Community 
Meetings, combined with due process issues associated with the protest process, The Red Brennan Group 
decided to challenge the effort in court. The non-profit organization partnered with a variety of  individual 
citizens and civic organizations as plaintiffs in the case.  

An “ex parte” motion was filed on Thursday, October 11, 2018 in San Bernardino County Superior 
Court. The suit claimed that the expanded zone, which would be imposed only on landowners in the 
unincorporated areas, violated the Equal Protection clause of  the United States Constitution. Additionally, 
FP-5 includes a special tax implemented without a vote of  the affected landowners, a clear violation of  the 
California Constitution. Essentially, the ex parte procedure requested the courts to stop the FP-5 expansion 
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process immediately. Without evaluating the legal merits of  the case, Judge Brian McCarville denied the ex 
parte motion allowing the expansion process to continue.    

FP-5 expansion was on the Board of  Supervisors’ regularly scheduled meeting held Tuesday, October 16th. 
The chamber was standing room only with a large crowd waiting outside to enter as space became available. 
After enduring nearly two-hours of  preliminary business, the dais was opened for public comment on FP-5. 
Over the next four hours, speaker after speaker condemned the expansion effort. The board was presented 
with a broad spectrum of  legitimate concerns. After public comments, the meeting was temporarily 
adjourned while a representative of  SCI completed the tally of  the protest votes.  

The final scene was reminiscent of  political drama produced by a third-world dictatorship. After taking 
comments from each supervisor the Board Chairman asked the SCI representative (reportedly under contract 
to County Fire) to present the results of  the vote. Of  15,130 responses, 3,658 were disqualified for 
administrative reasons. The final 11,472 verified forms all objected to the imposition of  this tax. However, 
because the protest process assumes all landowners are in favor of  the issue, the number of  protest votes was 
insufficient to clear a 25% response hurdle that would push the issue to a straightforward vote of  the people. 

Given the biased political process, the inequity of  the protest procedures, and the clear message from 
landowners, members of  the public hoped any one of  the three supervisors supporting the expansion would 
change their stance. When Board Chairman Robert Lovingood asked for a motion there was silence. A 
spectator exclaimed “if  there is no motion, the issue dies!” In what may become his “no new taxes” moment, 
Supervisor Curt Hagman provided the needed motion. An audible gasp was heard when Supervisor Josie 
Gonzales seconded the motion. Her earlier questioning of  county staff  led the audience to a false hope she 
would change her stance. The final affirmative vote was cast by Supervisor James Ramos. In consequence, 
the supervisor earned a formal complaint to the California Fair Political Practices Commission. Based on 
a reported $7,800 in campaign contributions received from various organizations associated with the fire 
suppression industry, campaign watchers claim Mr. Ramos, acting as County Supervisor, should have 
recused himself  from the vote. 

In response to the County of  San Bernardino’s violation of  the California Constitution, The Red Brennan 
Group elected to continue its challenge to FP-5 in court. The organization submitted a Motion for 
Preliminary Injunction a legal maneuver that requests the courts order the FP-5 implementation be halted 
while the legal merits of  the case are weighed by the courts. The motion was originally scheduled for hearing 
on the 20th of  December. Subsequently the date was moved to the 16th of  January and Superior Court Judge 
Donald Alvarez was assigned to the case. 
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ABOUT THE RED BRENNAN GROUP: 

The Red Brennan Group is a non-profit 501(c)(4) dedicated to big-hearted communities, and small 
governments.  

HISTORY: Kieran “Red” Brennan, lived in Wrightwood, an unincorporated community of  San Bernardino 
County, for 41 years. A native of  Chicago, and one of  11 children, Brennan served in the Navy’s submarine 
service during World War II beginning in 1944 and through the post-war years to 1952. Subsequently, Mr. 
Brennan spent his professional career in the computer and technology industry before retiring to 
Wrightwood. 

Brennan served his community in a variety of  ways including stints on the Wrightwood Village Council, the 
Municipal Advisory Council, and the Wrightwood Property Owners’ Association. In addition, he spent time 
teaching English as a Second Language to area residents, and served on the San Bernardino County Grand 
Jury. 

In 2012, Mr. Brennan sponsored the “Compensation Limits and Budget Reductions for Members of  the 
County Board of  Supervisors” initiative. Also known as “Measure R.” Red believed the County supervisors 
had delegated much of  their authority to a non-elected Chief  Executive Officer, were doing a part time job 
and should be paid accordingly. 

While Mr. Brennan’s effort passed with 64% of  the vote, the initiative was superseded by “Measure Q,” a 
competing measure placed deceptively on the ballot by the county supervisors to appear as a companion 
measure , which earned 67% of  the vote. This measure was placed directly on the ballot by the County 
Supervisors and marketed to the public as increased “transparency.” In effect, the measure ensured the 
County Supervisors continued to earn pay and benefits that are, currently, four times the median household 
income for residents of  the county. 

Red Brennan passed away in 2013. The Red Brennan Group was started to carry forward Red’s work. The 
goal of  the organization is to constrain the growth of  government by adjusting the incentives to serve in 
public office. The organization believes that, as government’s size shrinks, big-hearted communities and 
individuals will care for the less fortunate. This model of  community is substantially preferable to the current 
model. Governments at all levels live beyond their means, create a ruling class via unfair taxation, excessive 
compensation, and oppressive regulations that burden our children and successive generations.
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